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Current Lopics. 
qq 
UST as this edition of the JouRNAL was 
J being prepared for the press news came 
over the wires from Buffalo of the death of 
Irving Browne, one of the former editors of 
this publication, and the foremost legal lit- 
A fatal termination 
of his illness had been expected by his rela- 


terateur of the country. 


tives and friends for many days, and the 
heroic struggle which he made to the last 
was characteristic of his indomitable energy 
and will power. His malady, which finally 
developed into paralysis, made rapid prog- 
ress when once it became fastened upon him, 
but he persisted in remaining in the harness 
and continuing the labors he loved so well 
until the last possible moment. Even after 
he had lost the power to articulate above a 
whisper, and was consequently compelled to 
abandon his lectures at the Buffalo Law 
School, as well as other work requiring 
speech, and while the precious sands of life 
were running low, he continued to wield his 
pen, in response to the unimpaired move- 
ments of his incessantly active mind. The 
death of Irving Browne, the best years of 
whose life were given to this journal, will be 
sincerely mourned not alone in America, but 
in Europe as well, where he was almost 
equally well known through his literary 
labors. An indefatigable student of the law, 
a brilliant scholar, a distinguished legal au- 





reformer, a lover of men and of books, of 
which he was an omniverous reader, a past 
master in the use of satire as a weapon, his 
death at the age of 64 leaves a void which 
will not soon be filled, if ever. His particu- 
lar delight was to analyze and distinguish 
cases, to discover and apply principles, to 
ascertain reasons; he was a firm believer in, 
and a constant advocate, in season and out 
Pos- 
sessed of an exceedingly keen and logical 
mind, he was also endowed with an exquisite 
fancy, and an unquenchable love of the hu- 
morous. to extract 
from what would have proved to the ordi- 
nary person only the dry husks of the law. 
There is no attempt, in these few lines, to 
pay a proper and adequate tribute to the 
services of such a man; we merely seek to 
lay a wreath upon his newly-made grave, re- 
serving for the next issue of the JouRNAL 
a fuller and more adequate estimate of the 
man and his work, upon which task one who 


of season, of cheap and speedy justice. 


This he was enabled 


knew him well and intimately is now en- 
gaged. 
Loco] 

Some new light is thrown upon the Law- 
yers’ Registration Act (chapter 165, Laws of 
1€98) by a recent decision of the Court of 
Appeals, which we publish in another col- 
umn in this issue. It was in the matter of 
the application of Allen Caruthers for regis- 
tration as an attorney. Having neglected to 
file his certificate of admission with the clerk 
of the Court of Appeals prior to January 1, 
1£99, as provided by the act, Mr. Caruthers 
sought to obtain an order from the Court of 
Appeals permitting him to file the same 
nine pro tunc as of December 31, 1898. This 
the court decides it has no power to do; that 
the act imposes upon the clerk a duty, inde- 
pendent of the court, with respect to the fil- 
ing of certificates by attorneys, and that as 
to such duties he should be treated as an 
independent public officer. Whether a court 
of original jurisdiction has the power, under 
the statute, to relieve an attorney from the 
consequences of his negligence, after he may 
have become liable to criminal prosecution 
for having committed a misdemeanor in 





thor, a poet of recognized power, a sincere 
Vou.’59 — No. 6. 


continuing in the practice of his profession 
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after January 1, 1899, without having filed 
his certificate, according to the provisions of 
the first section of the Registration Act, the 
Court of Appeals did not decide, though 
ptesumably such action would be held to be 
within the power of such courts. It would 
seem from the decision of the highest court 
that the consequences of a failure to register 
prior to January I are a great deal more seri- 
ous than had been supposed by many, for 
apparently the court does not so construe 
the act as to permit the filing of certificates 
of any except newly admitted attorneys after 
January 1. It had been thought by many 
that certificates might be filed at any time, 
provided practice was not undertaken after 
January 1 without having filed the required 
certificate. There is no doubt that the 
court’s construction of the act shuts out 
some lawyers — just how many time alone 
will disclose. Doubtless a considerable num- 
ber of attorneys residing temporarily abroad 
or in other States, and others who are now 
permanently located in other States, but who 
desire to retain their right to practice in this 
State, are included in this category. The fact 
has transpired that at least one attorney of 
prominence, no less a_ personage than 
former Governor Frank S. Black, by a sin- 
gular oversight, failed to file his certificate, 
though he signed the act and presumably 
was thoroughly familiar with its require- 
ments. There has been talk of passing an 
enabling act in his behalf, which also very 
properly might have included all other attor- 
neys who were guilty of similar neglect. 
But it does not appear that legislation will be 
necessary, provided courts of original juris- 
diction have power to grant the necessary 
relief. 


On the 6th inst. the Hon. Martin I. Town- 
send, of Troy, celebrated the ninetieth anni- 
versary of his birth. Though not the oldest 
lawyer in the State — Mr. Austin Smith, of 
Westfield, Chautauqua county, and Mr. Sil- 
liman, of Brooklyn, both being his seniors, 
the former 94 and the latter 93 vears of age 
— Mr. Townsend may well lay claim to be- 
ing the most vigorous man of his vears in 
the profession in New York, if not in the 





Union. He has long enjoyed the sobriquet 
of “ Troy’s Grand Old Man.” Born in Han- 
cock, Mass., February 6, 1810, he has been 
a resident of Troy since 1833. Two years 
later he formed a partnership with his 
brother, Rufus M. Townsend, and ever since 
that time has been an active, useful and 
highly honored practitioner. Mr. Townsend 
was district attorney of Rensselaer county 
from 1842 to 1845; twice a member of the 
common council of Troy; member of the 
constitutional convention of New York 
State, 1866-67; regent of the University of 
the State of New York, and a member of the 
forty-fourth and forty-fifth congresses from 
the seventeenth congressional district, 1874 
1876. Distinguished in the law and asa 
public man, he has rounded out a magnifi- 
cent history. The profession and the public 
delight to do honor to this Nestor of the bar. 


Every one who has tried to draft a statute 
doubtless will be ready to concede the diffi- 
To formulate a law with 
terseness, clearness of meaning and freedom 
from ambiguity, that stand the 
gauntlet of legal and judicial interpretation, 
is pretty nearly as difficult as raising corn 


cultv of the task. 


one will 


and hogs or milking a frisky cow. Lawyers, 
as a rule, do not attempt these latter things, 
for they realize fully the lack of the necessar\ 
experience; but agriculturists, on the other 
hand, do not hesitate to draw up statutes, 
and they go at the task with a cheerful conf 
dence which ought to be inspiring — and 
would be but for the damage, delay and ex 
The 


ledger gives the following sentences from 


pense incurred as a result. Tacoma 


the bill recently introduced in the legislature 


of Washington, proposing to create a statc 


hoard of dairy commissioners : 


* No shall sell or offer sale any 
cream taken from impure or diseased milk, or 


person for 


cream that contains less than 18 percentum of pure 
butter fat.” 

‘This expresses exactly the meaning not 
intended; and as an example of how not to 
Here is an- 
other sample of construction that fails to 


do it could hardly be surpassed. 


construct: 


“Any refusal or neglect on the part of such 
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clerks. employes or common carriers to render 
such friendly aid shall be deemed guilty of a mis 
demeanor, and be punished by a fine of not less 
than $50 nor more than $100 for each and every 
offense.” 

\s the Ledger points out, when the courts 
come to punish and fine a refusal or neglect, 
they will strike a knotty problem. The bill 
the are made 
consists of six printed pages, and the Ledger 


from whieh above extracts 


is authority for the statement that there is, 


scarcely a paragraph in it that is not abso- 
lutely meaningless by reason of grammatical 
errors and faulty construction. Why? The 
person who drew it was absolutely incom- 
petent for the task. 


! 


It should have been 
drawn by a lawyer, or some person trained 
in such work. The legislature of Washing- 
ton would save time, trouble and money by 
hiring without delay a_ bill reviser, whose 
duty should be not only to see that proposed 
acts are properly drawn, but to report on 
their necessity and bearing upon existing 
statutes. 


One of the bills introduced, or about to 
be introduced, in the legislature of New 
York, has for its object the creation of a c2n- 
sor of public amusements and exhibitions. 
The putative father of the bill, Senator 
Grady, of New York, declares that many of 
the theatrical performances given in the 
metropolis are degrading and immoral, and 
ought tobe prevented. There will be a long 
and loud.‘ Amen”’ to this proposition. He 


proposes to have a censor appointed, wh.’ 


shall, eight days before any new- performance 


is given, receive a copy of the play or a de.- 


scription of the proposed ‘entertainiment, wit!) 


power to permit or prohibit the performan¢ée, 


as he may deem proper in the interest of pub- 
lic morality. If the manager. feels aggrievel 
at the decision, the right to appeal to the 
The 
punishment for violation of the proposed law 
is $109 fine for every unauthorized perform- 
ance. There can be no doubt about the 
proposition that .many: theatrical perform: 
ances given in the city of New York and 
elsewhere are highly immoral, and all decent 
people will agree that there ought to be 


municipal art commissidn is given. 





some way whereby they can be prevented. 
But this proposed censorship remedy very 
likely would prove to be worse than the dis- 
ease. The people of this country never did 
and never will take kindly to censors of their 
morals. The official proposed to be created 
would possess a most extraordinary power, 
and very grave scandals in connection with 
his administration would be pretty certain to 
develop speedily, and his power would have 
to be curbed or his office abolished. We 
need a higher and purer public taste, and this 
no number of censors will give us. 


Friends and advocates of commercial law 
reform throughout the country will be glad 
to learn that the act of congress relating to 
negotiable instruments within the District of 
Columbia has received the approval of the 
president, and will go into effect on the first 
Monday in April, 1899. The act, which is a 
copy of that prepared under the direction of 
the commission on the uniformity of laws, 
has already been adopted by a number of the 
States of the Union, and will be adopted by 
many more, possibly by all. The action of 
congress and the executive in applying it to 
the District of Columbia cannot fail to exert 
a strong influence in inducing other State 
legislatures which have not already done so 
to adopt the act, which is, as we have hereto- 
fore pointed out, an admirable enactment. 
Uniformity is coming, slowly but surely. 

—_——s 


Hotes of Cases. 


Not Liable for Acts While 
Insane from Exposure: — The , Phenix Insurance 
Company, after ‘paying the amount of insurance. . 
due upon‘a policy issued by it to the owners of 
dne-sixteenth of the- brig Emily T. Sheldon, as- 
signed the claim to one Williams, who on the 
second trial secured judgment against Capt. Hays, 
who was master of the brig, alleging that she was 
lost through the negligence, carelessness, miscon- 


Master of Vessel 


duct and improper navigation of the defendant. 
The answer, after these allegations, 
averred that at the time of the wreck Capt. Hays 
was unconscious of his acts and unfit to navigate 
because of-tis sickness.~ It was claimed that he 
was insane from the stress of anxiety and loss of 


denying 


rest which was the result of three days and nights 
of duty in the storm, the last forty-eight hours 
having been passed on deck. The trial court held. 
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while admitting these facts, that the insanity of the 
defendant furnished no defense. It appeared that 
he dosed himself heavily with quinine during this 
exposure. The decision on the trial was affirmed 
by the late General Term, but the New York Court 
of Appeals has ordered a reversal, holding, in ar 
opinion by Judge Haight, that such a view was 
carrying the law of negligence to a point which 
was unreasonable and, prior to the case, unheard 
of, and was establishing a doctrine abhorrent to ali 
principles of equity and justice. “ The man is not 
yet born,” Justice Haight said, “in whom there is 
not a limit to his physical and mental endurancs, 
and when that limit has been passed he must yield 
to laws over which man has no control. When the 
case was here before it was said that the defendan: 
was bound to exercise such reasonable care and 
prudence as a careful and prudent man would.ordi- 
narily give to his own vessel. What careful and 
prudent man could do more than to care for his 
vessel until overcome by physical and mental ex- 
haustion? To do more was impossible. And yet 
we are told that he must or be responsible.” As 


to whether the mate should be chargeable wiih 
negligence was a question, the court said, which 
had not as yet been determined. Whether the 
condition of the captain was so apparent at the 
time as to charge the mate with negligence in not 
resorting to strong measures was held to be a 
question of fact for the determination of the jury. 


> — 


ACTION BY WIFE IN HER OWN NAME. 


RECOVERY FOR SERVICES RENDERED DEFENDANT 
BY HusBAND UNDER STIPULATION THAT THE 
Price SHOULD BE Paip To Her. 

New York Courr oF APPEALS. 
Decided January 24, 1899. 
ADELAIDE E. T. BucHANAN, Appellant, v. GEORGE 
H. Ti_pen, Respondent. 


A wife may maintain an action in her own name 
against a party to recover for services ren- 
dered him by her husband under a stipulation 
between the husband and such party that the 
price of the services should be paid to her. 
The legal and moral obligations of the hus- 
band to support his wiie and provide for her 
welfare will uphold such an agreement, even 
though it contemplates the payment to her of 
a large sum of money as a separate estate. 

The circumstance that the wife had a _ moral, 
though not a legal, interest in the subject of 
the agreement should also be considered in 
upholding the promise of a third party to 
make payment to her. 

The defendant was an heir-at-law of the late Sam- 
uel J. Tilden, and was in need of funds to 
contest his will, by which he and other heirs, 
if the contest was successful, would inherit 





the greater part of his estate. The plaintiff 
was an adopted daughter of the testator's 
brother, and would not, therefore, share in 
the estate if the litigation was successful. The 
defendant applied to the plaintiff's husband to 
assist him in raising money to carry on the 
litigation, and an agreement in writing was 
entered into between them, whereby the de- 
fendant, in consideration of such assistance 
and in the event of succeeding in the contest, 
was to pay to the plaintiff the sum of $50,000. 
The husband obtained the money from a rela- 
tive and gave it to the defendant, who finally 

. succeeded in overthrowing a clause of the will 

and secured to himself a share of the estate. 
He afterwards refused to pay the plaintiff the 
amount agreed to with her husband, and she 
brought an action in her own name to recover 
the same. Held, that the action was maintain- 
able. 

Appeal from an order of the Appellate Division, 
First Department, reversing a judgment in favor 
of the plaintiff for $54,421.18, entered upon a ver- 
dict directed by the court, and ordering a new trial. 

Louis S. Phillips for appellant; Delos McCurdy 
for respondent. 


BartLetr, J. — At the close of plaintiff’s case 
both parties moved for a directed verdict, and 
neither asked to go to the jury on any question. 

The trial judge thereupon directed a verdict for 
the plaintiff. The Appellate Division, with a 
divided court, reversed the judgment in plaintiff’s 
favor entered upon the verdict and ordered a new 
trial. The plaintiff has appealed from that order, 
stipulating for judgment absolute in case of affirm- 
ance, and presents for our determination a single 
question of law arising upon undisputed facts. 

Before stating that question, reference will be 
made to the material facts. The plaintiff is the 
adopted daughter of Moses Y. Tilden, a brother of 
the late Samuel J. Tilden. The defendant is an 
heir-at-law and next of kin of Samuel J. Tilden. 

On the 20th day of October, 1886, the defendant 
began an action against the executors of the estat 
of Samuel J. Tilden and others, praying judgment 
that the thirty-fifth article of Mr. Tilden’s will be 
adjudged void, and that the property therein men 
tioned be declared undisposed of by any provis‘o1 
thereof. 

The defendant being without means to prosecute 
this action, applied to Robert D. Buchanan, the 
husband of the plaintiff, for assistance in raising 
the funds necessary to carry on the litigation. 
Buchanan expressed his willingness to aid defend- 
ant if certain arrangements were made, and said 
that his uncle, Robert G. Dun, might be willing 
to advance the money required. 

The defendant expressed himself as willing “to 
do anything in the world to raise the money — to 
make any arrangement that was reasonable,” and 
said to Buchanan that if the contest was successiul 
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Mrs. Buchanan “ should come in share alike with 
the rest of them.” It was evidently within the 
contemplation of the parties that if this action of 
the defendant was successful the result would be 
that, as to a very large part of his estate, Mr. 
Tilden died intestate, and that while the plaintiff, 
as an adopted child of Moses Y. Tilden and not of 
Samuel J. Tilden’s blood, would take no part 
thereof, yet there were the strongest moral and 
family reasons why she should be regarded as an 
heir-at-law and next of kin. 

Buchanan induced Dun to make certain neces- 
sary advances to the extent of $5,000, and Dun 
consented to do so solely on the ground that 
plaintiff was to share the fruits of a successful 
contest, he being unacquainted with the defendant. 

This portion of the money was advanced by 
Dun about the time defendant began his action, 
and he was then presented to Dun and repeated 
to him the promise in regard to plaintiff sharing 
alike with the rest of the heirs that he had made 
to her husband. In February, 1887, the defendant 
asked Buchanan if ‘he could raise more money. 

Buchanan testified that in response to this appli- 
cation, “ I told him that I thought before any more 
money was talked about that the arrangement that 
had been talked about had better be whipped into 
line * * * and he said they were all perfectly 
willing to share and share alike in that matter. I 
said that does not satisfy me; that is not what I 
want; I want some positive agreement. Aiter con- 
siderable further talk he said that his brothers and 
sisters were scattered; that he could not get it into 
shape just then, but that he had to have some 
more money, and had to have it mght away, and 
in order to get the money and have it right away, 
he, on his own personal behalf, having nothing to 
do with his brothers or sisters in any sense, would 
obligate himself to pay personally $50,000.” 
Thereupon defendant and Buchanan went to the 
office of counsel, where the following letter was 
drawn up, signed by defendant, and delivered by 
Buchanan to Dun: 


* New York, February 19, 1887. 


*“ Ropert G. Dun, 
City: 

“My Dear Sir. — It is understood between Mr. 
R. D. Buchanan and myself that in the event of the 
success of the proceedings now pending, or any 
which may be taken to practically set aside the 
thirty-fifth section of the will of my late uncle, 
Samuel J. Tilden, in view of the assistance looking 
to that end, which has been and may be rendered 
by Mr. Buchanan as well as by yourself, that I 
will, and hereby do, become responsible for the 
payment to Mrs. Adelaide E. Buchanan, or her 
order, of the sum of $50,000. 

“Tt is further understood between us that, while 
I am not strictly authorized to speak in behalf of 
my brother and sisters in that respect, that from 
what has already transpired between me and them, 


Esq., No. 314 Broadway, N. Y. 











in the event of such success they will be disposed 
to act generously with Mrs. Buchanan in the 
premises. Yours very resp’y, 

“ Georce H. TILpeEn.” 


It will be observed that this letter, while charg- 
ing defendant in a fixed sum, leaves open the 
general adjustment between plaintiff and defend- 
ant’s brothers and sisters. 

After receiving this written declaration of the 
defendant, Dun continued his advances until they 
aggregated over $20,000. 

A long contest followed in the courts; defendant 
succeeded in his action, and he and others became 
entitled to a very large sum of money that the late 
Samuel J. Tilden supposed he had dedicated to 
public uses under the thirty-fifth anticle of his will. 

Dun testified that the defendant had repaid his 
advances; that they were collected through his 
attorney, but he thought an action was brought 
against him. 

Defendant paid plaintiff $8,150 on account of the 
$50,000 under the letter of February 19, 1887. 

As nothing more was paid, and plaintiff re- 
ceived no recognition from the heirs-at-law and 
next of kin of Mr. Tilden, she brought this action 
to recover the balance of the $50,000 and interest. 

One of the learned judges of the Appellate Divi- 
sion thus states the question of law presented in 
this case: “Can a wife enforce payment in her 
own name where the husband renders valuable 
services and stipulates with the person to whom 
the same are rendered that compensation therefor 
shall be made, not to him, but to her?” 

In answering this question in the negative the. 
main positions of the court below may be briefly 
stated: 

While admitting that there is a distinct class of 
cases where promises have been made to a father, 
or other near relative for the benefit of a child, or 
other dependent relative, in which the person for 
whose benefit the promise was made has been 
permitted to maintain an action for the breach of 
it, and further admitting, for argument’s sake, that 
the duty and obligation of the husband to the wife 
is, aS a consideration, quite equal to the duty and 
obligation of the father to the child, yet the fact 
still remains in the case at bar that this is not a 
contract looking towards the discharge of the 
obligation which the husband owed to support the 
wife, and must, therefore, be supported, if at all, 
upon the mere relation of husband and wife. 

The learned court then states that it has found 
no authority for holding that a promise made to 
the husband by a third person for the benefit of 
his wife, which was not intended to provide for 
her support, or to discharge the husband’s duty in 
that regard, could be enforced by the wife. 

It is also intimated that there is no disposition to 
extend the principle of some of the cases relating 
to father and child to any other relationship. 

As to this latter suggestion we do not think it 
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will be seriously questioned, on principle, that the 
relation of husband and wife is fully equal to that 
of parent and child as a consideration to support 
a promise. 

Before discussing this appeal in the light of the 
authorities, we have to say that, in our judgment, 
the learned Appellate Division have failed to give 
due weight. to certain controlling features of this 
case. 

In the first place, the question formulated by the 
court below does not contain what we regard as 
one of the most important points disclosed by the 
evidence, to wit, the large equitable interest the 
plaintiff had in this scheme to attack the will 
under the provisions of the agreement made to 
carry it out. This is not the case simply of a hus- 
band rendering valuable services to a third party 
upon the latter’s promise to pay the compensation, 
not to him, but to his wife. 

While this case embraces that feature, it involves 
the further element of the wife’s joint interest in 
the scheme to attack the will. 

It may be fairly inferred from this record that 
the defendant was powerless to conduct the action 
attacking the will unless some one furnished h'm 
the funds. 

This assistance was rendered by Buchanan and 
Dun, upon the express agreement and understand- 
ing that the plaintiff should receive, in case of 
success, $50,c00 from defendant as part of her share 
of the estate, and generous treatment from his 
brothers and sisters. Plaintiff, in equity and good 
conscience, as an adopted ¢hild of Moses Y. Til- 
den, was entitled to come in and share with the 
other heirs and next of kin the large fund that had 
been freed from the provisions of the will. When 
this equitable right, or interest, is coupled with 
the relation of husband and wife, we have pre- 
sented a situation that affords ample considerat.on 
for the contract sued upon —a situation that dis- 
tinguishes this case from any of the cases where 
the party suing upon a promise rests exclusively 
upon a debt or duty owed him by the promisee. 

Another general feature of this case, to which, 
we think, the court below has failed to give due 
prominence, is the extent of the legal and moral 
obligation resting upon a husband to support and 
provide for his wife. 

A brief quotation froin one of the opinions be- 
low will make this point clear. 


and it may be that any contract which he mak:s 
with a third party, having for its object the carry- 
ing out of that obligation, would be enforced in 
the courts.” 

Then coming to the case at bar, the court con- 
tinues: * There is no obligation, legal or equitable, 
here on the part of the husband towards the wie 
to entitle her to the performance of this contract 

“ This was not a contract for her support, nor 








was it one to do anything which, under any cir 
cumstances, the husband could be compelled to do. 
It was simply an obligation on the part of the de- 
fendant to pay the plaintiff a sum of money, as an 
‘independent fortune for her separate estate, in case 
the husband rendered some service to him. So fur 
as the plaintiff and her husband were concerned 
as to this contract there were no legal relations 
between them; they occupied no different relation; 
from that of any other man and woman,” etc., etc. 

It seems to us that this is an entire misconcep 
tion of the duties and relations existing between 
man and wife. It is, in effect, said that it is only 
the duty of bare maintenance that is a consider- 
ation sufficient to support the promise of a third 
party. 

We are of opinion that a husband rests under 
other and far higher moral and legal obligat ons 
that the law will recognize as a sufficient consider- 
ation to support a covenant in favor of the wife. 

There is no evidence in this case to bear out the 
statement that this was not a contract for the 
wife’s support; but assuming that she had food, 
raiment and shelter—the necessaries of life 
can it be said that these represent the full measure 
of the moral and legal obligations imposed upon 
a husband by the common law?. 

Is it not his bounden duty, if opportunity offers, 
to provide for his wife against the day when he 
may be incapacitated by disease or removed by 
death? If, as in the case at bar, the husband seeks 
to provide for his wife, beyond the duty of furnish 
ing food and shelter, by securing a fund to which 
she is equitably entitled, that may perpetuate his 
protecting care after he has departed this life, shall 
it be said that this is not an obligation that a court 
can recognize as a sufficient consideration to sup- 
port a covenant on her behalf? We are of opinion 
that this broader view of the duties and obligations 
of a husband is to be invoked in determining the 
rights of this plaintiff. 

We come then to a consideration of this case in 
the light of precedent. The court below recog- 
nized the strong equities of the plaintiff's case and 
expressed regret that the action is not sustainable 
in her behalf. 

Our full discussion of the facts and the posit.oa 
of the court below discloses, we think, a very 
strong case in favor of the plaintiff maintaining 


| this action. 
The court says: “It is quite true that the hus- | 
band is under an obligation to support the wife, | 


While it is true that for more than 200 years the 
courts of England and this country have been dis- 
cussing the vexed question of when a’ party may 
sue upon a promise made for his benefit to a third 
party, yet, we are of opinion that, under the pecu- 
liar facts.of this case, the piaintiff can recover by 
invoking legal principles that are well established 
by authority. 

In order to maintain the plaintiff's cause of ac-_ 
tion it is not necessary to invoke the ‘principle 
established by Lawrence v. Fox (20 N. Y. 268) 
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and the cases that have followed it in this State, 
to the effect that an action lies on a promise made 
by the defendant, upon valid consideration, to a 
third person for the benefit of the plaintiff, al 
though the latter was not privy to it. It will be 
recalled in that case one Holly loaned the defend- 
ant, Fox, money, stating at the same time that he 
owed the amount to the plaintiff, Lawrence, for 
money borrowed, which he had agreed to pay the 
then next day; the defendant, in consideration of 
the loan to him, agreed to pay plaintiff the then 
next day. 

This court, in holding that the plaintiff, Law- 
rence, could enforce that promise in an action at 
law, established a legal principle that the courts of 
England have never recognized. 

The plaintiff in the case at bar, if driven to it, 
might doubtless derive aid and comfort from the 
doctrine laid down in Lawrence v. Fox, by parity 
of reasoning, but we think her case rests upon very 
different principles. 

The first considered is Dutton v. 
Poole (1 Ventris, 318-332). decided in England in 
the reign of Charles IT. 


case to be 


The plaintiff declared mm assumpsit that his wife's 
father being seized of certain lands now descended 
to the defendant. and being about to cut £1,090 
worth of timber to raise a portion for his daughter, 
the defendant promised to the father, in consider 
ation that he would forbear to fell the timber, that 
he would pay the daughter £1,000. 

After verdict for the plaintiff on non-asswmpstt, 
it was moved in arrest of judgment that the father 
ought to have brought the action, and not the 
husband and wife. The court said: * It might have 
been another case if the money had been to have 
been paid to a stranger; but there is such a near- 
ness of relation between the father and the child, 
and ‘tis a kind of debt to the child to be provided 
for, that the plaintiff is plainly concerned.” 

The judgment was affirmed in the Exchequer 
(2 Ley. 212, Raym. 303). 

In one of the opinions of the Appellate Division 
in the case at bar it is stated that Dutton v. Poole 
has been repudiated by the English courts in 
Tweddell v. Atkins (101 Eng. C. L. R. 393). 

A careful examination of this latter case shows 
that Justice Blackburn, while attacking Dutton v. 
Poole, says: “* We cannot overrule a decision of 
the Exchequer Chamber.” 

Lord Mansfield said of Dutton v. Poole, a hun- 
dred years later, that it was difficult to conceive 
how a doubt could have been entertained about the 
case (Martyn v. Hind, Cowp. 443, Doug. 142). It 
has also been repeatedly followed in this State. 

The learned counsel for the defendant, in an able 
and comprehensive brief, complains that Dutton yv. 
Poole has, on several occasions, been cited to sus- 
tain the broad doctrine that a stranger to the con- 
sideration and to the promise may maintain an 
action on a contract. He points out that such an 





alleged erroneous citation appears in Schermer- 
horn v. Vanderheyden (1 Johns. 139), and that it 
has led to confusion in subsequent cases. We are 
not concerned at this time whether this is a just 
criticism or not, as there can be no doubt that 
Dutton v. Poole rests upon the nearness of the 
relation between the father and the child, and to 
this extent is undoubted authority. 

In Shepard y. Shepard (7 Johns. Ch. 57), Dutton 
v. Poole is approved and followed, and Chancellor 
Kent also recognizes the principle contended for 
in this case, that the consideration of natural af- 
fection, and to make sure the maintenance of a 
wife in case she survived her husband, is “ very 
meritorious.” 

There 


were two principal 


Chancellor Kent in this case. 


points decided by 

The first being that, although a deed from a 
husband directly to his wife is void in law, yet, 
where the conveyance of the husband is for the 
purpose of making a suitable provision for the 
wife, “in case she should survive him,” equity will 
lend its aid to enforce its provisions. 

The second point held that where a husband 
conveyed land to his son, for a nominal sum, on 
his covenanting to pay an annuity to his mother 
during her widowhood, that the wife could sue 
on this covenant so made for her benefit, and that 
an attempted release of the son from the covenant 
by the husband, in his lifetime, was fraudulent and 
void. 

The learned chancellor said: * But if the deed of 
1808 was out oi the question, I should then have no 
difficulty in declaring that the defendant was bound 
to pay her the stipulated annuity, or the gross sum 
of $400 in lieu of it on her releasing,” etc. * * * 
* The relationship between husband and wife was 
sufficient to entitle the plaintiff to her action upon 
the covenant to her husband, and which was made 
for her benefit. The consideration inured from 
the husband, and arose from the obligations of that 
relation,” etc. 

The chancellor then comments approvingly and 
at length upon Dutton v. Poole, points out the 
subsequent commendation of it by Lord Mansfield, 
and concludes by saying: 

‘The same doctrine appears in the more early 
case of Starkey v. Mill (Sty. 196), and it has had 
the sanction also of Mr. Justice Buller in March- 
ington v. Vernon (1 Bos. & Pul. 1o1, in notis), but 
it is quite unnecessary to dwell longer on this 
second point.” 

While the chancellor allowed relief to the plain- 
tiff. by enforcing her deed in equity, yet he dis- 
tinctly held that she had the additional remedy of 
an action on the covenant between the husband 
and the son if there were no deed, by reason of 
the relations and obligations of husband and wife, 
resting his decision squarely on the case of Dutton 
v. Poole. 

With this case approved by Lord Mansfield, 
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Justice Buller and Chancellor Kent, and followed 
in this State, it is not of controlling importance 
that the doctrine of this and other early cases is 
said to be questioned in England at the present 
day. 

In a jurisdiction where the doctrine of Lawrence 
v. Fox is the settled law, there is no difficulty in 
sustaining both in law and equity the kindred prin- 
ciple announced in Dutton v. Poole. 

It is quite impossible to follow the learned coun- 
sel on both sides of this case in the exceedingly 
interesting and exhaustite discussion of the ques- 
tions involved, as the limits of an ordinary opinion 
forbid it. 

We shall content ourselves with the citation of 
but one more case. In Todd v. Weber (95 N. Y. 
181), this court held that the relation of parent and 
child, even between a father and his illegitimate 
daughter, was a sufficient consideration for a con- 
tract made by him with the relatives of his unfor- 
tunate child to pay for her support and mainten- 
ance, and that she could enforce it by action. The 
learned judge writing for the court in that case, in 
an opinion that does honor to his heart as well as 
his intellect, quotes with approval Dutton vy. Poole. 

We see no valid distinction in principle between 
the relation of parent and child and husband and 
wife as affording an ample consideration for cov- 
enants inuring to the benefit of the child or wife. 

The relation husband and wife has beea 
twice recognized in this State in cases just cited, 
as a sufficient consideration for supporting a cov- 
enant in the wife’s favor and amply sustains the 
plaintiff's cause of action in the case at bar. 

This court has recently held that while the com- 
mon-law rule that husband and wife are one his 
been to some extent abrogated by special legi;- 
lation, yet there are situations where that unity 
still exists (Wetmore v. Wetmore, 149 N. Y. 52), 
529; Bertles v. Nunan, 92 N. Y. 152). 

The case before us illustrates a situation where 
that unity survives for the purpose of aiding the 
wife to enforce a covenant for her benefit made by 
her husband, and which equity and good con- 
science approve. 

The Appellate Division refer to Durnherr v. Rau 
(135 N. Y. 219) as “a case, while not directly in 
point, is in its controlling. principles adverse to the 
plaintiff's right to maintain this action.” 

We think that case has no application to the one 
before us. The husband of plaintiff conveyed to 
the defendant certain premises, the latter covenant- 
ing to pay all incumbrances on the premises “ 
mortgage or otherwise.” 

The deed declared that the wife (the plaintiff) 
reserved her right of dower. By the foreclosure 
of mortgages upon the premises, existing at the 
time of the conveyance, and in which the wife 
joined, her dower interest was extinguished. The 
wife sued on the defendant’s covenant in the deed 
to pay all incumbrances, and sought to recover the 


of 


by 


—y 


value of her dower interest cut off by the fore- 
closure. This court held that the covenant was 
with the husband alone, as the wife was not bound 
to pay the mortgages, and that the joinder of the 
wife in the mortgages was a voluntary surrender 
of her right of dower for the benefit of the hus- 
band, and bound her interest to the extent neces- 
sary to protect the securities. 

It is perfectly clear under this state of facts that 
the husband rested under no duty to protect the 
wife’s dower There was no legal or 
equitable obligation which the wife could lay hold 
of to enable her to sue on the covenant. The court 
points out that it is not sufficient that the perform. 
ance of the covenant may benefit a third person 
but it must have been entered into for his benefir. 

The case at bar is decided upon its peculiar 
facts. We do not hold that the mere relation oj 
husband and wife alone constituted a sufficient 
consideration to enable the plaintiff to maintaia 
this action. We deem it unnecessary to decide that 
question at this time. What we do hold is, that 
the equities of the plaintiff were such that when 
considered in connection with the duty of her 
husband to provide for her future, and with that 
purpose in view, the money was procured for the 
defendant to institute and pursue the necessary 
litigation to secure the fund to which her equities 
related, all taken together, were sufficient to sus- 
tain the plaintiff's action. 

The order of the Appellate Division granting a 
new trial and the judgment entered thereon should 
be reversed, and the original judgment in favor vi 
the plaintiff and against the defendant aftirmed 
with costs in all the courts. 


interest. 


Gray, J. (dissenting). —I think that the judg- 
ment appealed from should be affirmed, and that 
any other doctrine than that laid down by the 
Appellate Division would be without support in 
principle, or in the cases. The defendant needed 
money, in order to prosecute an action to set aside 
certain provisions in the will of Samuel J. Tilden, 
deceased. He. applied to the plaintiff's husband 
for that purpose, and the latter procured Dun to 
advance the money. The agreement between the 
defendant and the plaintiff's husband was that, in 
the event of the success of the action, in view of 
the assistance rendered by the latter, as well as by 
Dun, the defendant would become responsible for 
the payment to the plaintiff of the sum of $50,coo. 
The action was successful, and the defendant re- 
paid the money loaned. In addition, he gave to 
the plaintiff a sum of $8,500; but she has brought 
this action to compel the payment by the defend- 
ant of the whole sum mentioned in the agreement. 

The question is, whether the plaintiff had a cause 
of action upon the contract. It seems to me that 
this case is not brought within that class of cases 
wherein a third person is entitled to enforce a 
promise which has been made by one person to 





another; because of the absence of the essential 
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element that some liability or duty must exist from 
the promisee to such third person in connection 
therewith. As it was held in Durnherr yv. Rau 
(135 N. Y. 219), the rule is that to permit a third 
party to enforce such a promise the promis:e 
must have a legal interest that the covenant be 
performed in favor of the party claiming perform- 
ance. How was that the case here? Could it be 
because of the general obligation on the part of the 
plaintiff's husband to support and maintain her? 
That, of course, is a well-recognized obligation in 
the law, but did the contract in question have that 
for its object? I cannot so regard it. It related 
solely to the payment of a large sum of money 
contingently upon the success of a certain litiga- 
tion, of which the defendant was the promoter, 
and promised a reward or compensation to the 
party with whom made for his aid in furnishing the 
moneys. It is perfectly clear that this 
contract was not based wpon marital obligations; 
but that it was simply a mode, suggested by the 
husband and adopted by both parties, for the pay- 
ment by the defendant of the consideration for his, 
the plaintiff's husband’s, services in the matter. 
It does not appear that the plaintiff's cause of ac- 
tion has any other basis than the mere fact of the 
marital relation. While that relation imposes 
strong legal and moral obligations upon the hus- 
band, it is difficult to see that they involve a lia- 
bility on his part to provide a separate estate for 
his wife, and, yet, if there is not that liability, what 
liability was there towards the plaintiff, which 
furnished the element, required to exist in order 
that the third person, the plaintiff here, might 
claim the right to enforce the promise? It is not 
necessary that the wife should be privy to the co.- 
sideration of the promise; but it is necessary that 
the promisee, her husband, should owe some det 
or duty to her, in connection with the promise, io 
enable her to sue upon it. 

I think that the insuperable legal objection ‘o 
the plaintiff's cause of action is that the contract 
in question was not one which looked towards the 
discharge of any obligation owing by him to her, 
and, therefore, is not enforceable upon the doctrine 
which underlies the cases where, as in the relation 
of parent and child, the promisee owed a duty 
which the contract was supposed to meet. I an 
prepared to admit, as it is argued, that we should 
recognize the obligation of the husband to suppo:t 
the wife to be as meritorious as the obligation of 
the parent to support the child, and if this con- 
tract could be regarded in that light I might he 
prepared to extend to the present case the prin- 
ciple of the cases referred to. But, as previously 
suggested, the relationship between the partics 
here does not help us out in endeavoring to find 
support for the plaintiff’s cause of action; for the 
reason that the contract, which is sought to be 
enforced, does not bear upon the husband’s obli- 
gation and is not connected with it, but simply 
provides for the payment of a sum of money as a 


needed 





compensation for his services in the event of suc- 
cess. 

In view of the more elaborate discussion in the 
opinion below, I think nothing more need be said 
and that the judgment should be affirmed. 

Haicut, Martin and Vann, JJ., concur with 
Bart_ett, J., for reversal. Parker, Ch. J., and 
O'BRIEN, J., concur with Gray, J., for affirmance. 

Order reversed, etc. 


“+ —— 


ATTORNEYS AND COUNSELORS AT LAW 


NEGLECT TO FILE OATH REQUIRED BY CHAPTER 
165, Laws 1898, BEFoRE JANUARY 1, 1899. 


New Yorx Covurr oF APPEALS. 
Decided January 31, 1899. 
Matter of the Application of ALLEN 
CaruTHERS for Registration as an Attorney. 


In the 


This court has no power to grant an order per- 
mitting an attorney and counselor-at-law to 
file, nunc pro tunc, the certificate required by 
chapter 165 of the Laws of 1898 to be filed 
with the clerk of the Court of Appeals. The 
act imposes upon the clerk a duty, independ- 
ent of the court, with respect to the filing of 
certificates by attorneys, and as to such duties 
he should be treated as an independent public 
officer. 

Whether a court of original jurisdiction has the 
power, under the statute, to relieve an attorney 
from the consequences of his negligence after 
he may have become liable to criminal prose- 
cution, quere. 


Louis Hess for motion. 


Haicut, J.— The moving papers show that the 
petitioner was duly licensed and admitted to prac- 
tice as an attorney and counselor-at-law in this 
State on the 3d day of August, 1897; that he neg- 
lected to file, prior to the 1st day of January, 
1899, in the office of the clerk of the Court of 
Appeals, the oath required by chapter 165 of the 
Laws of 1898, and he now asks for an order of 
this court permitting him to file the same nunc 
pro tunc as of December 31, 1808. 

The first section of the act alluded to provides 
that “ Every person duly licensed and admitted 
to practice as an attorney-at-law, or as an attorney 
and counselor-at-law in the courts of record of this 
State, must, before the 1st day of January, 1899, 
subscribe and take an oath or affirmation, which 
must be in the following form, * * * which 
oath or affirmation shall be filed in the office of 
the clerk of the Court of Appeals by the person 
making the same.’ The second section contains 
provisions with reference to those who shall be 
hereafter licensed. The third section requires the 
clerk of the Court of Appeals to keep a bound 
book or volume, which shall be designated as an 
official register of attorneys and counselors-at-law, 
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in which their names slrall be entered in alphabeti 
cal order. The fourth section makes it a misde- 


meanor on the part of any person who engages ! 


in the practice of the law as an attorney and coun- 
selor without having complied with the provisions 
of the act. 
the Court of Appeals any power to relieve persons 
who have violated the act and have become guilty 
of a misdemeanor. 

Section 190 of the Code of Civil Procedure pro- 
vides that ** From and aiter the last day of Decem- 
ber, 1895, the jurisdiction of the Court of Appea!s 
shall, in civil actions and proceedings, be confined 
to the review upon appeal of the actual determina- 
tions made by the Appellate Division of the Su 
preme Court in either of the following cases, and 
no others.”” None of the spe 
cified in the Code have any application to the pro- 
ceedings under the act in question. 

In criminal proceedings “an appeal may be 
taken from a judgment or order of the Appellate 
Division of the Supreme Court to the Court of 
Appeals in the following cases, and no other: 1. 
From a judgment affirming or reversing a judg- 
ment of conviction. 2. From a judgment affirm- 
ing or reversing a judgment for the defendant on 
a demurrer to the indictment, or from an order 
affirming, vacating or reversing an order oi the 
court arresting judgment. 3. From a final deter- 
mination affecting a substantial right of the de- 
fendant (Code of Cr. Pro., § 519). 

The Constitution provides that “after the lasi 
day of December, 1895, the jurisdiction of the 
Court of Appeals, except where the judgment is of 
death, shall be limited to the review of questions 
of law.” It will thus be seen that under the Con- 
stitution and the Civil and Criminal Codes the 
Court of Appeals is given no original jurisdiction, 
but is limited to the review of the determination of 
other courts, and our conclusion is that we have 
no power to grant the relief sought by the peti- 
tioner. 

The statute in this case has imposed upon our 
clerk a duty independent of the court, and with 
regard to these duties he should be treated as an 
independent public officer. Whether a court of 
original jurisdiction has the power, under the stat- 
ute, to relieve an attorney from the consequences 
of his negligence after he may have become liable 
to criminal prosecution we do not now determine. 

The motion should be denied. 

All concur. 

Motion denied. 


The act contains no provision giving 


* following cases 


A bill passed by the Arkansas legislature relieves 
husbands from liability for ante-nuptial debts of 
wives, unless there is an express contract other- 
wise. The senate has rejected the house bill for- 
bidding the employment of women as legislative 
clerks. 





LEGALOMANIA 
[* your case you want to win it, 
Don’t even for a minute 
Use all the biggest words that you can find 
Sut in simple Anglo-Saxon, 
"Fore the jury's minds relaxin’, 
With care your string of evidence unwind 


If you think you have a cinch, it 

Would be well at once to clinch it, 

\nd jam arguments right down the jury’s thront: 
\nd don't use bombastic knowledge 
That you learned at legal college, 

Or marshal your authorities by rote. 


Just be calm and take it easy, 
Saying “thank ye,” “ may it please ye; 
Be civil and polite as e’er you can; 
Don't arouse the judge's fury; 
Don't antagonize the jury; 
lor they may decide supra the other man. 
Don’t always raise objections - 
Take occasional exceptions 
And teach the other side to know its place; 
And in language not defiant 
Stick up bravely for your client 
By doing so you're bound to win your case. 
If you hark to what I've said, it 
Will be greatly to your credit, 
And you're bound to gather clients by the score: 
This advice that now you look on 
Is extracted from my ‘book on 
“Some Things that I Don't Know about the Law.” 


Harry A. 
York University Law Scuoon. 


3 LOOMBERG 


NEW 
a 


THE RIGHT TO DIE. 


T is a strange fact that, while necessarily recog- 
nizing the inevitableness of death, the major- 

ity of mankind should have condemned the 
personal execution of this most natural physiologi- 
cal act. For many centuries church and State 
have joined hands in the attempt to punish who- 
soever hastened his own end. The spiritual pun- 
the damning the _ suicide’s 
soul to everlasting perdition, were seconded by 
the temporal and less logical punishments visited 
by the State upon the suicide’s next of kin. In 
our day, while rights and franchises have devel- 
oped to an undreamed-of extent, while kindly 
“ grants’”’ and “ concessions” have been changed 
into “inalienable rights,’ while the right to live 
has been recognized as fundamental, the right to 
die is still no right at all. Of course, the progress 
of human thought has left some impress even on 
the juridic conception of this right, but on close 
examination it will be seen that such change has 
been due rather to the altered conditions of man- 
kind than to a change in the conception of the 


ishments of church, 
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itself. Thus it is a higher civilized life that 
has away with the -barbarous provisions 
against a suicide’s body, just as it is a better con- 
ception of the idea of justice that has done away 
with the laws which visited the punishment on 
the suicide’s successors because they could not 


right 
done 


reacli the person of the transgressor. The juris- 
prudence of our race has not found, to this day, 
a truly juridic reason for making one’s self-de- 
struction a crime, though it has attempted to save 
itself by taking shelter behind the moral law. In 
the juridic field proper the only argument that has 
been put forth to justify the right of punishment 
is the old maxim that “ The king hath an interest 
in the preservation of all his subjects.” Such an 
argument is tenable only on the theory that 
interest and right are synonymous, which they are 
not, for the former, as it has been repeatedly 
pointed out, arises from utility, while the latter is 
the result of necessity, and without necessity there 
can be no right (Stuart Mill). Moreover, were 
we to accept this maxim as sound, how could we 
allow emigration? As Beccaria long ago pointedly 
put it,.a suicide removes only his body, but an 
emigrant removes his property as well, and cuts 
down the sources of the king’s revenue. 

For this poor maxim our modern jurisprudence 
has substituted nothing better. It has, indeed, 
stricken suicide from the calendar of crimes, but 
it has done so not because it has recognized the 
non-criminality of the act, but because the futility 
oi punishing a dead man has been forced upon it. 
Nothing could prove this better than the language 
of the New York Penal Code, section 173, which 
is supposedly the serious and well-considered ut- 
New York legislators. The section 
reads as follows: “ Although suicide is deemed a 
great public wrong, yet, from the impossibility of 
reaching the successful perpetrator, no forfeiture is 
imposed.” Here are learned codifiers who gravely 
announce that a suicide is really a criminal, but 
that since they cannot reach him, they will at least 
reserve the privilege of calling him such. Then, 
with unabashed gravity, they proceed to warn all 
would-be suicides to spare no trouble to accom- 
plish their end successfully, for the penalty of 
failure will be “imprisonment in a State prison 
not exceeding two years,” or ‘a fine not exceed- 
ing one thousand dollars, or both” (N. Y. P. C., 
$178). This is truly as rich a bit of humor as any 
that can be found in the annals of law. 

It must be remembered that it is one thing to 
deny suicide a moral sanction, and a very different 
thing to make it, or its attempt, a crime. 


terance of 


It is not 
disputed that, from the standpoint of Christian 
ethics, it is an unassailable argument that since 
God gave life, it is his prerogative to take it away. 
But the question is here studied aside from its 
ethical import, as it should be, for, even in our 
day, would-be suicides are punished not only as 








transgressors against the moral law, but also as 
offenders against the temporal State. 

The Christian gospel has made an offense of 
suicide that was not such in pagan ages, and is 
not so to-day among non-Christian and savage 
races. We know how paganism attributed to sui- 
cide a purely individual character; how stoicism 
made it essentially a heroic act; how the Romans 
made it a crime only when it was the means of 
evading the death penalty or deportation; how 
the widows of Brahmins, until the British inter- 
fered, considered it almost a moral privilege to be 
burned with their deceased husbands. To-day, in 
China, childless widows consider that they die 
well if they kill themselves after their husbands’ 
death, and among the Barotse, as Decle has re- 
cently told us, a man will kill himself to follow his 
deceased chief. Other examples of the non-crim- 
inality of suicide among savages might easily be 
cited. 


Suicide, therefore, is a transgression against 


Christian teachings, and it is not disputed that it 
may also be an offense against the moral law in gen- 


eral. But the question at issue here is, “Is suicide 
acrime?"’ It is not enough to say that, since it is 
no longer in the category of crimes, the attempt tc 
answer the question amounts to a mere scholastic 
disquisition. If we can establish its non-criminal- 
ity on a logical basis, then the legislation against 
attempted suicide will necessarily become bad law; 
so that the answer would have undoubted prac- 
tical utility. But the examination of this question 
the fact that, as was 
pointed out above, suicide is still juridically a 
crime, and only its punishment has been abolished 
because impossible of execution. That it is still 
juridically considered a criminal act is attested by 
the conduct of learned lawyers who have often 
been obliged to cover the act under the pious 
mantle of insanity to shield the deceased or his 
successors from unfortunate legal consequences; 
it is likewise attested by the expression of eminent 
jurists such as Sir James Fitzjames Stephen, who, 
by declaring that “ It would be better to cease to 
regard suicide as a crime” (Stephen, General 
View of the Criminal Laws of England), impliedly 
admits its criminality. 


is necessary also from 


Against this secular bias which has so strongly 
touched our classic jurisprudence, and still affects 
our modern legislation, there has arisen a school 
of thinkers who, following the spirit of the cen- 
tury, have applied the positive method of research 
rot only to the physical man, but also to the 
moral man. The specialization which such study 
necessitates has produced a school of inversigators 
who have devoted their energies more especially 
to those abnormal conditions of man’s mind which, 
when they result in external acts, we call criminal. 
There has thus been created what has been called 
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a criminal sociology, as a branch of the school of 
positive criminal jurisprudence. 

What the position of the positive school on the 
question of the criminality of suicide is, will be my 
endeavor to show, as it appears the most logical 
of any advanced. 

Now, what is the essential distinction between 
the classic and the positive schools of criminal 
jurisprudence? The distinction becomes apparent 
by the answer given by each school to the old 
question, ‘‘ Why is man responsible?” The class- 
icists answer, “ Because he is morally free;” the 
positivists by, ‘‘ Because he lives in society.”’ In 
other words, according to the positivist, man is 
juridically responsible only so far as his activity is 
limited by the reciprocal activities of his fellow- 
men; he may do anything that does not go beyond 
the bounds of this necessary and reciprocal lim- 
itation, but he is not at liberty to do anything that 
exceeds them. 

The necessity of the social existence has been 
called the suprema lex, and this very necessity, as 
has been so ably expounded by Ferri, is the posi- 
tive criterion of limitation. Man may, therefore, 
do anything that does not injure this social exist- 
ence, and within such limitations his actions are 
based on inalienable rights. But there are really 
no absolutely inalienable rights, for all rights are 
in one sense inalienable, and in another sense they 
cease to be such. While they do not conflict with 
the necessity of the body social, they are inalien- 
able, but the instant they come in conflict with it 
they are alienable. Our present jurisprudence 
recognizes this, in the right of property which is 
expressly declared sacred, yet fails whenever the 
State exercises its right of eminent domain. 

We see then that the fountain-head of all man’s 
rights and duties is the fact of his living among 
men; it is his relation to society that creates both 
his rights and his duties. Were he to cease to be 
among men, the reciprocal limitations pointed out 
would have no existence as regards him. Hence 
Ferri remarks that man possesses rights and must 
recognize duties because and only while he lives in 
society. 

Now, because of these inter-relations between 
men, does it follow that man has any juridic re- 
lation with himself? If rights and duties arise 
only from the reciprocal limitations imposed by 
the social necessity, then this interaction between 
individuals of the body social can have no beariag 
on the individual himself, for a right, according to 
this theory, is essentially a proportio hominis ad 
hominem. But if he has juridically no rights to- 
wards himself, no act of his against himself can 
constitute a crime. The relation between man and 
man creates, among others, the reciprocal right to 
respect each other’s life; the violation of this right 
is called homicide; the relation of man to himself 
creates no such right, and hence no possible viola- 





tion thereof. Homicide and suicide cannot, there- 
fore, be considered juridically alike. 

When a man kills himself all his relations to 
other men cease, and with them all his duties 
toward them likewise come to an end. Thus by 
his act of destruction he takes himself away from 
the action of those forces which create rights and 
duties; he ceases to be a member of that body 
social, and the lex fori ceases to apply to him, 
To consider his act juridically a crime would 
seem, therefore, as logical as to declare a destruc- 
tive hailstorm guilty of manslaughter. 

If the consummated act is not criminal, there 
can be no juridic reason for making its attempt 
such. It is not my intention to discuss the use- 
lessness of anti-suicide legislation as a deterrent to 
the act. It is purely a question of reason and 
logic. The prevailing public sentiment may con- 
demn suicide, and religion may forbid it, but these 
cannot justify an unreasonable law. It is an old 
maxim that law is the perfection of reason, and if 
this is not true of certain laws, the fault is with 
them and not with the maxim. Public opinion 
and moral sentiment may, for a time, shield an 
absurd law, but no statute which has not the sanc- 
tion of common sense and logic can long be re- 
spected. We see this in the present application of 
the penal provisions against attempted suicide, 
under which few, if any, convictions have been 
had. As I have stated, such legislation is absurd 
because it makes a non-criminal act a crime, and 
for no other reason. 

There is, however, another phase of this ques- 
tion that has been, until recently, entirely ignored; 
that is the relation of suicide to homicide. Trained 
in the rule of stare decisis, our jurists became 
endued with a laudable, but unprogressive, respect 
for decisions and opinions sanctioned by ancient 
usage. Especially so has it been in the admin- 
istration of criminal justice, and very naturally so; 
for where the life of the accused is at stake the 
highest judicial circumspection is necessary. Yet 
nothing has changed so much as the conception 
of crime and criminals. The juridic theories on 
contract relations and civil responsibility, for in- 
stance, have changed but little, probably because 
they were long ago carefully elaborated and stud- 
ied. But the theories on criminal responsibility 
and of crimes in general have changed, or rather 
should have been changed, because of the little 
scientific treatment they have received until re- 
cently. 

In our day the study of the criminal has super- 
seded the study of the crime, and sooner or later 
criminal jurisprudence will have to adapt itself to 
the new scientific conditions. 

Now, among the many theories advanced by 
criminology is that, as above stated, of the rela- 
tion which would seem to exist between suicide 
and homicide. 

If a certain relation does exist, then those who 
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are so strenuous in their endeavor to “ legislate ” 
suicide out of existence should make a careful 
study of this point, lest their well-meant work 
may bear forth unlooked-for results. 

We must remember that perfect human nature 
is not the product of penal and criminal codes: 
that impulses and passions cannot be stemmed 
by the fear of punishment, and that the legislation 
which attempts to shield us from one evil may 
thereby open a wider door to a worse one. Of 
this, the relation existing between homicide and 
suicide, as shown by statistics, offers a good ex- 
ample. It is not possible, within the limits of this 
article, to cite figures, but an examination of the 
most carefully prepared statistics will show that, 
in a general way, suicides are on the increase. 
while homicides are slowly, but progressively, de- 
creasing. Upon this a so-called law of antagonistic 
development between suicide and homicide has 
been based, which is gaining very general accept- 
ance among criminologists. This law has been 
strikingly described by Ferri thus: 


As Corre, in his ‘‘ Crime et Suicide,” puts it, 
“Under like circumstances suicide breaks out 
where impulsiveness finds an obstacle to crime, 
and, vice versa, crime arises where the impulse to 
suicide finds an impediment.” Ferri attempts to 
find a psychologic explanation of this relation on 
the ground of egoism. Thus, he argues, in sui- 
cide the love of self is completely overcome, while 
in homicide it is hatred for, or jealousy of, an- 
other that impels the actor. Hence, savages and 
violent men, coming in contact with obstacles. 
prefer to sacrifice the life of others, while the more 
civilized and milder men, who have a higher re- 
spect for the rights of others, prefer, under like 
circumstances, to sacrifice their own lives. 

However it be, that some relation exists be- 
tween homicide and suicide is undeniable. Careful 
statistics show it, and the investigations of crim- 
inologists have brought out many striking exam- 
ples of both sudden and gradual transitions of the 
idea of suicide into an act of homicide, and vice versa. 
A study of the interesting book of Sighele on the 
“Evolution of Homicide from Suicide,” and of 
the works of Enrico Ferri and others, will do 
much to convince the skeptical. 





Looking over the ground hastily covered, two 
conclusions become apparent: First, that apart 
from its moral aspect, the right to die is an un- 
deniable privilege, whose juridic negation imports 
a logical absurdity. 

Second, that the question of suicide has not re- 
ceived at the hands of our jurists and legislators 
that unbiased consideration and scientific treat- 
ment which it deserves. This has resulted in plac- 
ing upon our statute books some penal _ provisions 
which our children will consider as unjust as we 
consider those which were abolished by the statute 
of George IV. But further, our present legisla- 
tion being the result of scholastic disquisitions, 
rather than of positive observation, may eventually 
result in unlooked-for and dangerous conse- 
quences. 

Suicide is indeed a terrible act against which 
our moral sense may revolt, and which may de- 
serve the stigma of public disapproval. But we 
cannot make these an excuse for the existence in 
our jurisprudence of laws which are essentially 
absurd, and which science tells us may, perhaps, 
be detrimental to the public welfare and safety. 

Gino C. SPERANZA, 
Of the New York Bar. 


— 


INTERNAL REVENUE DECISIONS. 

F the legal debts and expenses allowed by the 
| court reduce the whole amount of personal 
property of an estate so that the whole amount of 
personal property left for distribution does not 
exceed $10,000, no tax accrues. 

Where omission to affix stamps was accidental, 
or through inadvertence, the collectors have au- 
thority to remit penalty. 

Income irom personal estate invested in United 
States bonds by executor, under the provisions oi 
the will remaining in the hands of the executor, is 
net subject to tax, but legacies, etc., represented 
by said bonds are subject to tax before distribu- 
tien. 

Leaf tobacco dealers, who are also engaged in 
the business of negotiating the purchase of tobacc. 
as agents for others on commission, are commer- 
cial brokers under the fourth paragraph of section 
2 of the war revenue act. 

A person who is engaged in the business of sell- 
ing domestic or foreign exchange to his customers 
is required to pay a special tax as a broker. 

Persons who receive money from those who 
wish to send remittances to foreign countries and 
procure for them bills of exchange, if they re- 
ceive a commission on the exchange thus pur- 
chased, are brokers under the second paragraph of 
section 2 of the war revenue act, and must pay 
special tax accordingly. 

Payment of special tax as commercial brokers 
dces not relieve persons who act as the agents of 
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others to arrange entries and other custom house 
papers from special tax as custom house brokers. 

According to the decision of the United States 
Circuit Court, Ninth Circuit, Northern District ef 
California, in J. Waldere Kirk v. Western Union 
Telegraph Co., it is the duty of the maker an1 
signer of the telegram to affix and cancel the 
stamp. 

Special tax is required to be paid for every 
broker’s branch office at which all equipments fer 
business are kept, together with memorandum 
pads of transactions, ticker recording sales and 
purchases of stock exchange, and blackboard in 
dicating value of stocks. 

Legacy to daughter-in-law is subject to tax 
under paragraph 5, section 29, act of June 13, 18908 

Special tax is required where lecture bureaus «r 
other like organizations send out lecturers givin: 
stereopticon or other exhibitions, or where con 
cert or other companies give exhibitions for their 
own pecuniary profit. 

The whole amount of personal property left for 
distribution after payment of legal debts and ex 
penses determines the rate of tax imposed on 
legacies and distributive shares, without regard to 
the amount or value of each legacy or share. 


— ~ — 


CONTRACTS OF EXCLUSIVE SERVICE. 


7. 
v. 


decision of Mr. Justice Romer in Ehrman 
Bartholomew (78 L. T. Rep. 646; [1808] 
1 Ch. 671) deals with a novel point in the law 
relating to contracts in restraint of trade. The 
facts of that case are as follows: By a contract 
entered into by the defendant with Messrs. [-hr 
man, a firm of wine merchants for whom he was 
traveling, it that the employment: 
should be for a term of ten years, to be determin- 
able by the employers by their giving three 
months’ notice in writing. The contract stipulated 
that “ during the continuance of the agreement ”’ 
—-that is, presumably during the continuance cf 
the term of ten years —the defendant should not 
directly or indirectly engage or employ himseli in 
any other business. It appears that Messrs. Eh-- 
man did not give the notice or in any way deter- 
mine the term of ten years, but that Bartholomew 
voluntarily left their employ and entered the serv- 
ice of a rival firm. 

Now it was held in Wallis v. Day (2 M. & W. 
273) and Young v. Timmins (1 Tyr. 236) that 
where one party agrees to employ another in the 
way of his trade, and the other undertakes to work 
exclusively for him, that is a partial restraint of 
trade. It is not necessary that the restraint should 
be limited as to area, for a restraint may be partial 
either as to places or as to persons, as was pointed 
out by Lord Bowen in the Nordenfeldt c2s2 (63 
L. T. Rep. 833; [1893] 1 Ch. 656). Such a restraint 
is good if it is reasonable, and if the contract is 
entered into for good consideration. As to the 


was agreed 





me 


consideration, it does not appear whether Messrs. 
Ehrman expressly contracted to employ Bartholo- 
mew during the continuance of the term of ten 
years, but in any case such an agreement will be 
implied by law (see Whittle v. Frankland, 2 B. & 
S. 49). 

As to reasonableness, it cannot, it is conceived, 
be deemed unreasonable that a man should con- 
tract to serve one employer exclusively for a defi- 
nite term of years. The case of Pilkington v. Scott 
(15 M. & W. 662) seems particularly in point, 
since there the contract gave the employer an op- 
tion of dismissing the workman, and it was held 
that this did not invalidate the restraint; although, 
of course, if the option is exercised, the azreement 
ior exclusive service is thereby determined. In 
the present case, as we have seen, the agreement 
had not been determined by the employers, who 
alone had power to do so, and therefore the term 
of ten years was still subsisting. On the authority 
of the cases cited above, it is abundantly clear that 
there was a valid and binding contract for which 
damages might have been obtained at common 
law. The only question which Mr. Justice Romer 
had, in fact, to decide was whether such a contract 
could be enforced by injunction, or whether the 
covenantee must be left to his remedy of damages 
for breach of contract. The rule that the court 
will not enforce specific performance of a contract 
of personal service is subject to the important ex- 
ception, introduced by the celebrated decision in 
Lumley v. Wagner (1 De G. M. & G. 604), viz 
that the court indirectly enforces specific perform 
ance where there is a negative stipulation in the 
contract. It is too late,now to doubt the valid ty 
of this exception, and all that the Court of Appeal 
decided in Whitwood Chemical Company v. Hard- 
man (64 L. T. Rep. 716; [1891] 2 Ch. 416) was 
that the negative stipulation must be express and 
not merely implied. The distinction which Mr 
Justice Romer took between Ehrman v. Bartho!o 
mew and Lumley v. Wagner was that the negative 
stipulations in Lumley v. Wagner were confined to 
special services, whereas in the present case the 
negative stipulation was general. The 
judge held this to be “‘a dangerous extension.’ 
and refused ‘an injunction. It 


learned 
would certainly 
seem that, if a general injunction were granted 
against exercising any trade during-the subsistence 
of the term, this would practically reduce the em- 
ploye to a state of slavery, since he would be 
forced either to starve or to continue in the e»- 
ployment of the plaintiffs. It is submitted, how 
ever, that there is no reason why the negative 
stipulation should not be partially enforced by 
restraining the employe from entering into a com- 
peting business during the term. The question of 
the severance of a contract only arises where the 
whole would be void 
(see Baker v. Hedgecock, 59 L. T. Rep. 361: 39 
Ch. Div. 520). 


contract, if unseverable, 


Here, as we have seen, the con 
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tself is reasonable and valid, and the only 
1 is the method of enforcing it. The very 
ce of the doctrine of Lumley v. Wagner is a 
| and imperfect carrying out of the contract 
, case can the whole contract be enforced, for 
would entail actually compelling the coven- 
It is therefore 
itted that it would be absolutely consistent 


-to work for the covenantee. 
the principle of Lumley v. Wagner, where 
you have a reasonable and valid contract, and also 
‘ negative stipulation, to partially enforce the con- 
tract by injunction, even although the injunction 
not go to the whole length of the negative 
that 


dc es 
believed in a subsequent 
cast 99 I. T.. Rep. 26r: 


[1898] 2 Ch. 451), the Court of Appeal threw con- 


stipulation. It is 
(Robinson v. Heuer, 
siderable doubt on Mr. Justice Romer’s decis‘on 


In Robinson vy 


Heuer, however, the negative 


be 


clearly severable, so that the question whether a 


stipulation was framed in such a way as to 


general negative stipulation is enforceable within 


limits was not decided. Law Times (London) 


Regal Laughs. 
Not 
die.” 


Court in 


long since the notice. “ Court adjourned 


was posted on the door of the Supreme 
Some 


Sule 


Brooklyn gentleman with au 
artistic and higher trained sense of humor added 
a “¢@” * die.” 


reyoicing 


to the word and went on his way 
Next day a person who makes a prac- 
tice of haunting the public buildings in Brooklyn 


and professes acquaintance with every well-known 

man in the vicinity, dropped into the clerk's office 
‘See here,” he 

checks?” 


‘What's that?“ demanded the 


said, “‘ when did Sine pass in his 


istonished cleri. 


‘When did Sine die? I see the courts are close l 


n account ot 
] 


‘Oh,” said the clerk, pulling himself together. 


‘he died yesterday. 


* Know 


father before him 


Did you know him?” 
should say 1 did. 


Too bad, ain't it?” 


him? I Knew his 


And Sine’s bereaved friend passed out with h’s 
burden of sorrow 


Tnglish Aotes. 


= 


The conclusions arrived at by the joint comm't 
tee of the Inns of Court on the question whether 
a law student, who is not a British subject, shou'd 
be called to the English bar, represent the opinion 
of the whole profession on the subject, the 


says 
Law Journal (London). The committee have not 
should re 


semble the laws of the Medes and Persians; they 


attempted to frame a regulation which 


have not attempted to interfere with the independ 


ence of the inns. They recognize that special cir 


cumstances justify an inn in admitting an 


All that they have re 


may 
alien to the profession 








solved is that no inn shall exercise this right 
without giving notice to the other inns. They do 
not expressly propose that the other inns should 
possess a power of veto, though it must be ad- 
mitted that the language employed by the com- 
mittee is capable of producing a_ different 
lmpression. 


Although not released from his duties at the 
Huntingdonshire Assizes until 9 o'clock, recent'y 
Mr. Justice Wills. who is 71 years of age, walked 
irom the county town to Cambridge, a distance of 
i6 miles. What American judge of any age could 
or would match that feat? 

The queen has conferred the honor 
hood upon Mr. Justice Bucknill. 


of knight- 


Legal Hotes. 


We notice that the firm of Cummings & Bissell. 
of Buffalo, was dissolved on the 1st day of Janu- 
1899. Mr. Frederick O. Bissell retains the 
cffices of the old firm, at Nos. 77 and 78 Dun 
Building. He has heen retained as sole counsel 
for R. G. Dun & Co. at Buffalo, and in connection 
with this bus'ness will still conduct a general law 
practice 


ary. 


A correspondent of the Daily Telegraph writes: 


| ** Some of your readers may not be aware why the 


amusing collections of anecdotes you are publish- 
ing are called ‘ Bulls.” It appears the first man to 
perpetrate them was one Obadiah Bull, an Irish 
lawyer, who came to London and flourished in the 
reign of Henry VII. He had a strong brogue, 
and each new entertaining blunder was circulated 
another Irish Bull.” 

The plan to start a woman suffrage amendment 
at this session of the Indiana legislature may fail. 
3y a constitutional limitation only two constitu- 
tional amendments can be adopted at any session 
of the legislature. Two amendments came to the 
present session from the session of two years ago, 
and the speaker rules, after consulting the attor- 
ney-general and the judges of the Supreme Court, 
that the only chance for a suffrage amendment is 
in the rejection of one of the pending amendments. 


According to a decision handed down by the 
Supreme Court, lowa jurors must be together 
constantly during a trial if either party to the suit 
The that of the State 
Smith, appellant. He was indicted 
two years ago for the alleged embezzlement of 
$500 in settling a loan. 


so demands. case was 


against J. F. 


The jury brought in a 
guilty, and Judge Banks sentenced him 
On the third 
day of the trial the defendant handed to the judge 
a written request that the jurors be kept together. 
The objection to their separation and the request 


verdict of 


to three years in the penitentiary. 


were disregarded. The Supreme Court reversed 


the lower court. 
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Schedule time for divorces in the Omaha courts 
is thirty-five minutes, as evidenced by the record 
in the recent case of Ramage v. Ramage: 

Bill, alleging cruelty and non-support, filed 
2:15 P. M. 

Answer filed 2:20 P. M. 

Trial begun 2:40 P. M. 

Decree signed 2:50 P. M. 

The defendant, a Chicago man, did all he cou'd 
to expedite proceedings, owing to his desire to 
immediately take another matrimonial risk. The 
abused plaintiff, when advised of this fact, airily 
said: ** He has not much the start of me, for I’m 
engaged.”’ — Exchange. 


——$—$$—$< 


FEBRUARY MAGAZINES. 





Replete with articles bearing on the timeliest 
subjects of to-day, the North American Review for 
February challenges the thoughtful attention of the 
reading public of the country. The opening pages 
are devoted to an important paper from the pen 
of Col. Sir G. S. Clarke, K. C. M. G., F. R. S.,, 
entitled “Imperial Responsibilities a National 
Gain.” Hiram S. Maxim treats of * High Explo- 
sives in Large Guns,” and a delightful essay upon 
“Some Aspects of Luxury” is furnished by F. 
Spencer Baldwin, professor of economics in Bos- 
ton University. “Old War Prisons in England 
and France” are interestingly described by Major 
Arthur Griffiths, H. M. inspector of prisons, while 
Charles A. Conant deals with * Russia as a World 
Power.” <A paper destined to attract extended dis- 
cussion is that on ** America and the Wheat Prob- 
lem,” by John Hyde, statistician of the United 
States department of agriculture, while the ques- 
tion of “ Capture of Enemy Merchant Vessels ”’ is 
ably considered by Commander Charles H. Stock 
ton, U. S. N., president of the Naval War Col- 
lege. ‘ Tuberculosis in the United Statcs ’ forms 
the theme of a well-written contribution by S. A 
Knopf, M. D., and * The Evolution of the Colored 
Soldier” is cleverly narrated by W. Thornton 
Parker, M. D., late A. A. sungeon, U. S. army. 
One reads with avidity concerning * The Awak- 
ening of China,” by the Rev. Dr. Judson Smith, 
foreign secretary A. B. C. F. M., and the article 
on “ Our Merchant Marine,” by the Hon. Se-en» 
E. Payne, chaifman of the committee on merchant 
marine and fisheries. Other topics dealt with are: 
“The Existing Court-Martial System,” by Earl 
M. Cranston; * How Holland Helps the Help- 
less,” by Bessie B. Croffut, and “* Our Fish Sup 
ply and Its Deficiencies,” by A. H. Gouraud. 


In Harper’s Magazine for February Senat>> 
Henry Cabot Lodge begins a history of the Span- 
ish-American war, illustrated by Carlton T. Chap- 
man and from portraits. Dr. John A. Wyeth 
contributes an article on a famous incident of the 
Civil War, “ Lieut.-Col. Forrest at Fort Donel- 
son,” profusely illustrated by T. de Thulstrup, A. 





es 
— 


C. Redwood, Max F. Klepper and W. A. Rogers, 
Among other features are “A Trekking Trip jn 
South Africa,” by A. C. Humbert, illustrated with 
views of South African life and sport; * Anglo- 
Saxon Affinities,’ by Julian Ralph, and “ The 
United States as a World Power,” a chapter of 
national experience, by Prof. Albert Bushnell] 
Hart. Prof. C. A. Young discusses “* The Astro- 
nomical Outlook,” and C. C. Abbott contributes 4 
beautiful nature study under the title ‘ Facing the 
North Star.” *“ With Dewey at Manila,” is the 
title of a war article of rare interest, in the same 
issue, the author being Joseph L. Stickney. Mr 
Stickney was on Admiral Dewey’s flagship. the 
Olympia, and was in a position that enables him 
to give the most vivid and readable account of the 
historic battle in Manila bay that has yet been pub 
lished. The article gives an intimate glimpse oi 
Admiral Dewey, and cites many of his characier- 
istic sayings both during the battle and after it 
The passage that tells of Dewey’s message to the 
German admiral, and how Dewey expressed it, will 
thrill a responsive chord in the heart of every true 
American. 

In the February number of the American 
Monthly Review of Reviews the editor seeks to 
apply the lessons of our national failures in the 
south during the reconstruction period following 
the Civil War to the present problems of a similar 
nature in Cuba, Porto Rico and the Philippines. 
His deductions are interesting and instructive. He 
says: * The true way to restore the south to the 
Union after the war was to restore the south to its 
ewn people.” The same principle applies to-day 
in the new territories just coming under our con 
trol. The editor warns us against a new type vi 
* carpet-bagger’’ who is threatening to invade 
Cuba — namely, the franchise-grabber. A large 
proportion of space in this number of the Review 
is given up to editorial and contributed articles on 
the management of foreign dependencies. Sy'!- 
vester Baxter contributes an interesting study of 
tlfe Dutch rule in Java, and Dr. Daniel Dorchester 
makes a statistical exhibit of the recent drift 
tcward colonial and protectorate governments. 

The Etchingham Letters, which are now run- 
ning serially in The Living Age, are attracting 
w.de attention by their range and their humor 
They treat of everything, from cycling to theology, 
and with a brightness which shows that the art of 
lecter-writing is not extinct. 





BOOKS AND PAMPHLETS RECEIVED. 

The Bankruptcy Law of the United States, with 
Tabulation Time Table and Tariff, by Theodor 
Aub. Publication office, Eagle Building, Brook- 
lyn, N. Y. 1899. 

Review of the Fair Case in California, by George 
M. Curtis, of the New York bar. (Reprint from 
the Yale Law Journal.) 
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